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VALiTy oF RETROSPECTIVE AMENDMENTS TO INDIAN TAXATION STATUTES
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INTRODUCTION

The past few years have witnecised mumerous rewospectively applicable amendments 1o ax
law And though thewr terms make them unequivocally enforceable. thesr valudity remams en-
sheouded in ambiguity The validiny of such smendments is an issue of senous import and this
paper 15 an altempt to grapple with the same

Article 245 1) of the Constitution gives power 1o the Parliament 1o enact laws for the whole or
any part of the wermory of India. and the Legisiature of o Swae 10 make laws for the whole or any
part of the Sute The power so broadly postulated enables the legislative 10 enact both prospec-
tive as well as retroapective law | Though taxing statutes are no exception to this rule’, the pre-
sumption, in the absence of a contrary intention, is always one of “prospectivity” Amendments,
however, when they are of an explanatory, declaratory, curative o clarificatory nature, whether
or not expressly retrospective, are 1o be judicially construed as retrospective The mbonale of
Ron-fetrospectivity, it is submitted, s o0 its opposition o arbitrary nflichon of laxes Tax statuies
are generally predicated on the principle. “Novo comnitutior fntnrin forman bmpwwiere ohebes o
proveerins” - every new enactment should affect the futare and not the past

RETROSPECTIVE AMENDMENTS

A statute 18 deemed 10 be retrospective when it takes away or impars any vested night acquired
under existing laws, of creates & new obligation, of imposes a new duty or attaches a new disabil-
iy 10 respect (o ransactions of conederabons already pavt *

Amendments which contermplate the past or which are made to affect acts, facts or nghts oc-
curming before their coming o force are known a8 “retrospective amendments’ In Dorshon
Sevegh v Haw Pl Siregh' . the Supreme Court said retrospective statute means 4 statute whach cre-
sles & now obligation o Wanschons of conwderalions already past or destiows of Impaiis vesiod
nghts K 1 Anvar” states that the word “retrospective’ when used with reference 10 an enactment
may mean (i) allecting an exating contract, or (i) re-opemng of a past, closed and completed

! Nomgthusmbam Doochs Sagh v Losngthom AIR 1977 SC 682 (687 Nandu Mal Gindkan [ow iWs 1y Seaiw
of Ui Praheal, AIR 1250 SC 208

* Sancium Dregen v UO§ 225 [TR 252

"I v lesdis Seesmmalip 196 ITH 917

S Crabes on Sttute Low, T Fda  p 507

" 1L Sapp (13 SCC 19)

" babicisl Mietsonsry . 11" Fln . Pagiorwath, p 837
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wansaction, or (i) affecting sccrued rights and remedies, or {iv) affecting procedure. [n Siafe of
S ol Kahenir v, Shri frﬁﬁﬁﬁﬂhmmﬂth',uimml'hwm Ranbweny Baoward
anad O, v R Rosgasthamaial and Ors", the Hon'ble Supreme Court held that provisions
which operate o affect only funure nghts without affectung benefite or nghis alveady accrued or
empoyed, il the deletion, s not retiospective in operation

An amendment cannot be made retrospective from a date earfier than one on which the provi-
m#hhmﬁdmﬂfﬂhwﬁuhmhﬂ Where legislation is intro-
duced to overcome a judicial decision, the power cannot be used to subven the decision without
removing the statutory basis of the decision." and interestingly such power cannot be used simp-
by for mullifying the judgment where no defect in the onginal law is marked'! When retroactive
legaslanon 15 enacted by the appropnate legislative authonity, the same must be grven effect 10 1n
all pending cases of appeal or reference. '* 1n CIT v. Hindesian Eleciro’”, the Supreme Court held
that an assessee cannot be held hable for filing a wrong return if the relevant law s retrospectives
ly amended subsequent to lus filing Further, il there is a nght of appeal on the date of the msiia-
bon of assessment procecdings. such nght remams unaffected by an amendment imposing condi-
wons on the same unless there exist contrany statutory indscation '

VALIMTY OF RETROSPECTIVE AMENDMENTS

Since the Constitution of India is the supreme law, all other laws, including taxation la
lhﬁnllhnldmnhn-d-dmmihh#dmmM ln
the case of Prare Dueslh v. The King Emperor', it was held that an ordhnance having revospec-
iudﬁ:ti:nuimﬂu!hriumﬁqmﬁ:hﬁmfﬂmwﬁ:hpmﬂﬁnﬂum
Thas legralative power, 1 e the power 10 introduce ensciments for the first ume of 10 amend en-
mhmmmxtmummummmﬁm
tions. '

Firstly, words used must expressly mhmmumhmﬂlwq
statute. the presumption i3 that of *prospectivity” Secondly, the retrospectivity must be reasona-
ble and not excessive Lastly, ol 1s apposiie when legislation s introduced 10 overcome a judicial
decision, for as has been stated legislative power cannol be used w subvent a decision without
first removing the statutory basis of the decision [n cases where the aforementioned critena is
not met the courts will usually intervene at the tax payers behest

The general rule as stated by Halsbury in Vol 36 of the Laws of England (3rd Ed ) and reiter-
ated i several decisions of the Supreme Court s well as English Courts is that "all statutes other
than those which are merely declarstory or which relale only 1o matiers of procedure of of evi-
dence are pnma facie prospective” and retrospective operation should not be given 10 a statute so
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o to alfect, alver or destroy an existing nght or oreate a new lability or obligation unless that
eflfect cannot be avoided without dosng violence 1o the language of the enactiment Following are
some of the condinons and limitatons enumersted below

Pratection ta Puldic

Retrospective legislanon may be held imvalid on the ground that it is unreasonable, or bevond
legslative competence. or viclative of Constitutional provisons. of not in general public interest
IF & statute is passed For protecting the public agsanst some evil or abuse, it may be allowed to
operate retrospectively, although by such operation it will deprive some peron of pemons of &
vested right In Vireasdra Sl Hooska v Stote of Haryana' the Supreme Court upheld this con-
dinon

Espresaly Provided

"Every statute, 1t has been snid”, observed LOPES, L ), "wiich takes away or impairs vested
rights scquired under existing laws, or creates a new obliganon of imposes » new duty, or anach-
v a new disabibity i respect of ramsacions already past mast be presumed 10 be imended et 1o
huununpuhwﬂﬂ'“ﬂnulﬂhnumﬂrpﬂhhlwd‘h%pm%
won for determiming the scope of rewospectivity intended by Parliament

In Cronvinnhibos amd Chrs v Tcowme Tiaw O0fficer aond Avr " it was laid down that if the ensctment
i expresaed 10 language which i fauly capable of evther interpretation, it ought 10 be constiued
s prospechive only  In this case the pincipal contenbon of the petitioners was that the provision
in Section 1 716) and (7) the Income Tax Act, 1961 had no apphcation where the sssesment of
& Hindu' Undivided Family was made under the provisions of the Indian Income Tax Act 1922
Section 25A of the 1922 Act did not impose any personal liability on the members for the wax
assessed on the Hindu Undivided Family in case of pamial partiion This comtention was rejected
by the High Court, but the Supreme Court sad it is clear that Section 171(6) applies only 10 a
stuation where the assessment of 8 Hinda undivided family 18 complated under Section 143 o
Section 144 of the mew Act 1t can have no application where the assessment of a Hindu undivid-
ed fmmily is completed under the provisons of the old Act as retroapective operation is not war-
ranted either by exprews language of the sad provison of by necessary imphcation  Therefore,
unless the werms of a satuie expressly so provide or necessanly require i, retrospective
should not be given 10 a statute 30 24 10 take away o impasr an existing nght or create a new ob-
ligatson or impose & mew liability, save in matters of -

Similarly, in S Seimivasr Awe Do Afitls 1* Lad V7 0 havom o Blian 0 X M) ool cinr. @ vl
petition was filed before the High Court, praying 1suance of mandamus o declare thal Act 10 of
1908 seeking to amemd provisons of Section 16 of the Employees Provident Fund and Miscella-
neous Provisons Act, 1952 shall act apply 10 the petitioners and they would continue 1o have the
“infancy protection” for the perod of 1 years stanting from the date of establishment of the indus-
uy The High Court drmissed the wiit petitions and an appeal was made before the
Count, which held that “1Unless there weve words in the statwe ailficient 1o show the imention of

AR 308 R0 1V AR
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the legrsdatiore o affect existing nghts. it was deemed 1o be proapective only ™ This being the le-
gal posnon, the judgment of the High Coun was indefensible and thus set aside

REASONABLE

Amendinents having retfospecinve application must be remsonable and nol excessive or haish,
otherwise they runs the risk of being struck down as unconstitutional *'

In Ran Raavedroohons v, hﬁdhﬁ”hmmﬂﬁ.mwﬂwmnﬂ
termined it extends 10 both prospective opetation and retiospective operation  Further. legislative
poser includes the subsidhary or the auxilary power 1o validate law which is found 1o be invalid
In this case, the appellants challenged the validity of the Bihar Taxanon om Passengers and
Goods (Camed by Public Service Motor Viehicles) Act, 1961 The Aot comtamns cenain provi-
sons, which validate certain provisoas of The Bihar Finance Act, 1950 that were struck down
by the court The petiton was dismissed by the High Coun and an appeal was made 10 the
Hon ble Supteme Court 11 was held that if the eisential features of o taxing statute are within the
competence of the legialature ity characier 13 not necessanly changed mercly by s retrospective
operation. The restiction imposed on the fundamental rights of the Appellants under An
1N I N and (g) was reasomable within the meaning of An. [9%5) and (6) and Ant 30dib) How-
ever the Count quashed the imposition of retrospectve tax because ot found the impoution
against equity and held that of the retrospective leature of a law 15 unreasonable, arhitrary and
burdensome the statute cannot be sustained

M“mw retrospective amendiments as there are agmnst it The Hon'ble
High coun of Delli® in the case of Howe Solutions Retasl o Lad & Ovbers ve D] sruck
down levying of tax by observing that the renting of immovable property for use in the course of
furtherance of business of commerce does not involve any value additon and therefore, cannot
be regarded 33 service In view of this judgment, commercial tenants have stopped reimbursng
the tax clemem Subscquently, the definition of wxable service “Renting of immovable propes-
by*™ was amended with retrospective effect by the Finance Bill 2010 10 provide explicitly that
the activity of ‘renting” itsell is a raxable service The amendment has nullified the decision of
the Hon'ble High Coun. Besides pending cases before the Hon ble Supreme Court on the ques-
non of vabidity, the landlond will now have 10 pay service tax w el 01-05-07 even of they have
not collected it from the tenant under the protection of judiciary For those landlonds where the
ienancy s sill contining. they may iry o enforce the collecton from the eashing tenant But
what of the landlords whose tenants have already vacated the premises and are not traceable™

Time Barred Assessments Cannol be Keopened

In Neoticwsnd Agricwlnrad Co-Operaeive Marke g Feokeratun of Tchia Lad & Avr v §livoss (O
Pz & O the issue rased by the appellants related to the construction and constiutional va-
hdity of section BOP(2 Wakin) of the Income Tax Act, 1961 The Finance (No 2) Act, 1967, sec-
non B re-enacted as section ROP of the 1961 Act, provided deduction for the marketing of the
agncultural produce “of” 113 members Hﬂhm‘:ﬂﬂmﬂhﬁﬂmm
"ol as “produce by members™ and later a3 “helonging o membery™ 8
retrospectively amended section 30P{2 NaMin) and substituted “of” wath the phrase ml&"

T S alve Jewsharmal v Saste of Ragasboas | 1966] 1 SCRS90 Soprrne Cowi Pnployors Wellae Asswcuiws v
i o ool Dl Bl B0 DSl ]

FAIR 1961 SC 1667
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The retroapective substitution was included from |4 1968 the date when the section was intro-
duced in the statute, thereby valudanng the provison That wid the 1998 amendment, however,
cannol be comstrued as authon sing revenue authonties o reopen asscssments when such reopen-
ing is alveady bamed by himitation The ratio of the case can be read as - on retrospective
amendment of provisonds). ime bamed assessments cannot be reopened

Vielation of Art 14 of the Constitution of Indis

The power 1o tax is an incident of Sovereignty’ and in the case of Skt of Tamil Nobe v. M x
Arocran Sugurs Ll ™, the Hon'ble Supreme Court snd the power of the Legislature 1o amend,
delete o 1o enact a statule prospectively of retrospectively cannot be questioned and challenged
unless the Court is of the view that such exercise is in violation of Amicle 14 of the Constitution
In every case the introduction or deletion of a provision with retrospective effect does not per
se amount 10 violation of Aricle 14 However in case of taxation. if retrospective amendinents
are valudsted, the State, by necessary imphcation, assumes a supenor footay thereby resulting in
wiolation of the equality principle as guaranteed under the Tndoan Constitution

Vislation of the Principles of Legality

A definite limitation on State power is the histonic meaning of the principle of legaling™ This
principle is antithetical 10 the widely expressed positive law sentiment of - any command of
Sovereign - and is cardinal 10 penal and tavation law In s law, it works an losikate on pe sl
szatiens by e Kot v aoff sals, e ffected by e prescriptions aiad application of spwecific ewles
Article 200 1) of the Uonstitution imposes two limitations on retiospective applicanon of penal
laws Making of an act an offence for the Mirst ime and then making the law esoapective, and
secondly, the infliction of a penalty greater than that which might have been inflicted under the
law which was in force when the sct was committed is prohubited The protection 1o both citizens
and the non citipens, under the Constinmon, (rom the retroactivity of Taw is an established fact in
respect per e penal provisions but often the question anses what about civil laws having penal
liabilities™ The pwamcipsle of legality on the “rule of law”, fundamenial 1o criminal law, slso ap-
phies to taxation laws as they 100 have charmng provisions o provisions for labilities In confir-
mation of this principle it s bad form that what was nol tanable when tramsacted should subae-
quemtly be wxable, that what was taxsble by 8 cenain percentage when wansacted should be Laer
alieved with an increased percentage, of that provissons should be applicable 10 an assessee's dis-
by antage

CONCLUSION

Though violation of Amicle 14 of the Constitubion and violaiion of Principles of Legality goes
against. but the padvcial interpretation lefl no scope to counter the validiny Moreover the absence
of any Constitutional restrictions and limitations can be argued in favour of validity For the pro-
gresseon of an economy wound health of industnal undertakings is imperative Deflcient and in-
companble legal approsches cramp businesses and are not conducive 1o far and effective admin-
mtration of business While the granting of loans and other flinancial asustance i the comvention-
al manner of being svmpathetsc towards non-performing units, the waving or reduction of tax by

T Mew Dielhi Mussopal Comin v St of Pumpah AR 1997 50 07
AN 1T SO NS
™ Unllnt. Mol ol Lo sond Absssdsbe Soverwigmte, 1060 Pa L Maw S0 (00N 0 f Viahl, Sovmin §irmeiud Prin-
:,uln-dl'r_—fl- F aln e Pl Mol Company s, New Yl p 27
Paormamanl L ivrl o0 Jovbaryinalpmned Miskion Savmin AT Mo &8 ot 8% 0§ Aadn vy (bpaiie, 1905}
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retrospective applicanon of an amendment is by far a better way It i also profitable for the ex-
cheguer o the government saves more money by noo-collection of s than giving gramts

Loomomic growth s largely determined by the balance sheets of evsting industnes. And i
economic development i our goal tax reduction s the best and umplest way forward The in-
creasing and ‘unnecessary Lax” burden has to be scaled down 1o the demands of Indusinalization,
and retrospective tax legislanon (1o reduce the tax), in line with the cniena histed alore, s one
way b go about i



